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using reasonable care. Contributory negligence is an absolute de- 
fense. Grand v. R. R. Co., 83 Mich. 564. 

The first doctrine seems to us to be the soundest and most 
reasonable. The proposition that the servant cannot assume, is 
unsound and untenable. There is absolutely no reason why he may 
not assume the obvious risk of a particular business as well under 
a statute as at common law. No rule of public policy forbids him, 
with good and sufficient reason, to accept employment subject to 
the rule of assumed risk. No statute can take away from a man 
the right to manage his own affairs, provided that in doing so he 
respects the rights of others. The question whether a plaintiff 
can recover for a breach of a statutory duty, notwithstanding an 
assumption of risk or contributory negligence on his part, is one 
upon which, as we have seen, there is a great conflict of opinion 
but we think the clear weight of authority is against such recovery. 
It is well settled that a statute does not change the common law 
unless such an intention plainly appears. If the employee with 
full knowledge undertakes to accomplish the task assigned to him, 
at the place and in the manner proposed, he ought not to be heard 
to complain when the conditions and methods are precisely as he 
expected them to be and to which he has assented. Martin v. R. R. 
Co., 118 Iowa 148. In such a case it is immaterial that the danger 
might have been guarded against by the employer, even if the 
failure is in violation of the statute. The responsibilities which by 
common law the servant must assume and exercise are not af- 
fected by the statute unless the statute provides so expressly. 
Powell v. Ashland, 98 Wis. 35. 

The following are the leading English cases upon this ques- 
tion. 18 Q. B. D. 685 ; 18 Q. B. D. 647; 21 Q. B. D. 220; 21 Q. B. 
D. 371 ; 7 Ex. 130. 

LABOR LEGISLATION AND LIBERTY OF CONTRACT. 

The case of People v. Marcus, 97 N. Y. Supp. 322, recently 
decided by the Appellate Division of the Supreme Court of New 
York, limits the extent to which labor legislation may be carried 
and presents this interesting and much mooted question from a 
new standpoint. 

In that state it had been provided by statute (Penal Code, 
Sec. 171A) that any employer of labor who should coerce or com- 
pel anyone to refrain from joining any labor organization as a 
condition of such person securing employment, should be deemed 
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guilty of a misdemeanor. The defendant in the present case, hav- 
ing been tried and convicted for violation of this act, moved in 
arrest of judgment on the ground that the statute contravened the 
fourteenth amendment of the Federal Constitution and also the 
State Constitution, in that it restrained the freedom of contract 
for a purpose neither intended nor appropriate to protect the pub- 
lic health nor promote the general welfare. The motion having 
been denied, an appeal was taken. 

It is a fundamental principle that a man in the exercise of his 
civil rights " must be left at liberty to refuse business relations 
with any person whomsoever, whether the refusal rests upon rea- 
son or is the result of whim, caprice, prejudice or malice." 
Cooley, Torts, 328. But by the exercise of a doctrine of compara- 
tively modern origin, this right may be limited by the state in the 
exercise of its police power when it becomes necessary for the 
protection of the public health, morals or welfare, although the ex- 
tent to which legislation on these grounds has been sought has 
been restrained by many recent and noted cases. Sochner v. New 
York, 198 U. S. 45 ; Wright v. Hart, 182 N. Y. 330. 

It has been frequently adjudicated under the federal and New 
York constitutions that an employer has a right to refuse to employ 
union men or an employee has a right to refuse to work with non- 
union men. Hence the agreements which the New York Statute 
declares to be criminal were such as in the absence of this pro- 
vision the parties had a constitutional right to make. It was 
sought by the state to sustain this legislation on the theory that 
such agreements would have a tendency to disturb the public peace 
and order. But as is forcefully pointed out in the opinion of the 
court delivered by Justice Laughlin, it is not competent for a leg- 
islature to restrict one's constitutional rights upon the theory that 
in the exercise of the same, others will become so incensed as to 
violate the law and create a public disorder. " It is the duty of the 
state and nation to protect every citizen in the exercise of his 
constitutional rights and so long as the state and nation last, 
inability or unwillingness to perform that duty may not be as- 
signed as a justification for a law making the exercise of 
one's constitutional rights a crime. ... It follows that the 
object sought to be accomplished by the Legislature under 
this penal statute is one which must be left to peaceful agitation 
and public sentiment and individual freedom of action." Accord- 
ingly, the act was held to be unconstitutional, the judgment of 
conviction reversed and the defendant discharged. 
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Whether in its application to domestic corporations such a 
provision of the Penal Code would be sustained under the power 
of the Legislature to alter, amend or repeal corporate charters, is 
a question not passed upon by the court but it seems reasonable 
to suppose that the provision would be good under such conditions 
and circumstances. 

Many of the leading cases pertaining to this general subject 
are reviewed and briefly digested in the opinion. The decision is 
interesting in view of the growing importance and prevalence of 
this character of legislation. 

divorce: scope of full faith and credit clause of the 
federal constitution. 

The decision of the Supreme Court of the United States in 
the case of Haddock v. Haddock, handed down April 16, 1906, 
puts an end to a much mooted question by holding that a divorce 
granted to a plaintiff lawfully domiciled within a state as against 
a defendant domiciled in another state, who has been served by 
publication or letter only, is not required to be recognized as valid 
outside of the state in which it was granted under the Full Faith 
and Credit Clause of the Federal Constitution. It is admitted that 
by reason of the inherent power which every state possesses to de- 
termine and regulate the marital relations of its own citizens, that 
where its courts conformably to the laws of the state have acted 
concerning the dissolution of the marriage tie, as to a citizen of that 
state, such action is binding in that state as to such citizen Maynard 
v. Hill 125 U. S. 190. Such judgments, however, as against a 
defendent domiciled in another state are always open to question 
as to whether there was jurisdiction over such defendant. It is 
an elementary principle that no court can lawfully adjudge rights 
of persons or property in the absence of jurisdiction; and it is firm- 
ly settled that a judgment of a court of another state is binding 
on another state only so far as the court rendering it had juris- 
diction. It is not protected by the Constitution and laws of the 
United States from attack for want of jurisdiction. If rendered 
without jurisdiction, it is not a judgment but a more arbitrary pre- 
scription without force as a judicial proceeding in another forum. 
Bank v. Wiley 195 U. S. 259. 

There are two cases in which divorces are always entitled to 
extra territorial efficacy. 1, Where both husband and wife are 
domiciled in the state rendering the divorce, Cheever v. Wilson 9 
Wall. 108. 2, Where the husband is domiciled in a state which is 



